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LIST OF ALL PARTIES IN THE DISTRICT COURT 
The following parties and attorneys appeared in the proceeding 
in the trial court: 
1. Stephanie McKay, Plaintiff, injured on the premises of 
Smith's Food King in Logan, Utah. Represented by Lyle W. Hillyard 
and Herm Olsen of Hillyard, Anderson & Olsen. 
2. Smith's Food Store and Drug Centers, Inc. is the owner of 
the premises at which Plaintiff Stephanie McKay was injured. 
Smith's retained the services of an architect (James Chamberlain), 
a general contractor (R&O Construction), which in turn hired 
subcontractor Crittenden Paint and Glass Company. Crittenden 
purchased an aluminum sliding glass door for use at the Smith's 
location from United States Aluminum Corporation. Smith's is 
represented by Stephen G. Morgan. 
3. United States Aluminum Corporation supplied to Crittenden 
Paint and Glass Company the sliding glass door which caused the 
injury to Mrs. McKay. United States Aluminum is represented by 
Robert G. Gilchrist. 
4. James 0. Chamberlain is the architect retained by Smith's 
Food King to oversee the architectural aspects of the construction 
of the store at which Mrs. McKay was injured. James Chamberlain is 
represented by Richard R. Medsker. 
5. R&O Construction Company was retained by Smith's to 
construct the store in Logan, Utah. R&O Construction is 
represented by Mike Homer. 
i 
6. Crittenden Paint & Glass is the subcontractor retained by 
the general contractor for the installation of the door at the 
Smith's location in Logan, and the entity which purchased from U.S. 
Aluminum the sliding glass door mechanism which caused the injury 
to Mrs. McKay. Crittenden is represented by Karra Porter. 
7. In her Second Amended Complaint, Plaintiff filed suit 
against all Defendants, with Smith's Food King filing various 
Third-Party Complaints and Cross-Complaints. 
ii 
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IN THE UTAH COURT OF APPEALS 
STEPHANIE McKAY, 
Plaintiff/Appellant, 
vs. 
SMITH'S FOOD STORE AND 
DRUG CENTERS, INC., 
ET AL., 
Defendant/Respondent, 
BRIEF OF APPELLANT 
Appellate No. 970312-CA 
First District Court 
Civil No. 94-025-PI 
Priority No. 15 
JURISDICTION 
This Court has jurisdiction over this appeal pursuant to Utah 
Code Ann. § 78-2a-3(2) (j) and Rules 3 and 4 Ut. R. App. P. 
ISSUE PRESENTED FOR REVIEW 
On April 18, 1992, Plaintiff was injured when her shoe caught 
on a stainless steel cap which had dislodged from its aluminum 
runner in the threshold of a door at Smith's Food King located at 
442 North 175 East, Logan, Utah. Suit was brought against 
Defendants, all of whom filed motions for summary judgment, which 
motions were granted by the District Court. The trial court 
granted the motions based on its ruling that Mrs. McKay had failed 
to meet her burden of proof that Smith's or the other Defendants 
had either constructive or actual notice of the particular defect 
which caused her to trip and fall. 
On appeal, Mrs. McKay argues that the trial court erred 
because factual issues existed which should have precluded summary 
judgment in Defendants' favor, and that the trial court 
misinterpreted Utah law as requiring notice of the particular 
defect which caused her injury. Mrs. McKay argues that she is not 
required to show that Smith's or other Defendants had notice of the 
particular defect in Smith's threshold if Smith's or the other 
Defendants created or controlled the dangerous condition. 
Mrs. McKay urges the Court to apply the standard recited in 
Canfield v. Albertson's, Inc., 841 P.2d 1224 (Utah App. 1992), 
which provides that when a store owner, its agents, or employees 
create or are responsible for the dangerous condition, then the 
victim does not need to establish notice since a store owner is 
deemed to have notice of the dangerous condition it creates. 
SUPPORTING AUTHORITY 
Canfield v. Albertson's, Inc., 841 P.2d 1224 (Utah App. 1992) . 
Koer v. Mavfair Markets, 431 P.2d 566 (Utah 1967). 
STANDARD OF REVIEW 
Summary judgment is only appropriate when there are no genuine 
issues of material fact and the moving party is entitled to 
judgment as a matter of law. Doit, Inc. v. Touche Ross & Co., 296 
Utah Adv. Rep. 6. Summary Judgment should be granted with great 
caution where negligence is alleged. Silcox v. Skaggs, 814 P.2d 
623 (Ut. App. 1991). 
In reviewing the trial court's order granting summary 
judgment, the Court considers evidence and all inferences that may 
be reasonably drawn therefrom in the light most favorable to the 
losing party. Thayne v. Beneficial Utah, Inc., 874 P.2d 120, 124 
(Utah 1994). See also Larsen v. Overland Thrift & Loan, 818 P.2d 
1316, 1319 (Utah App. 1991), cert, denied, 832 P.2d 476 (Utah 
1992). In deciding whether the trial court correctly determined 
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that there were no genuine issues of material fact, the Court of 
Appeals does not defer to the trial court's determination of 
whether there are material facts in dispute, but reviews those 
facts and inferences drawn therefrom in the light most favorable to 
the losing party. Canfield v. Albertson's, Inc., 200 Utah Adv. 
Rep. 61, 841 P.2d 1224 (Utah App. 1992). See also Robinson v. 
Intermountain Health Care, Inc., 740 P.2d 262, 263 (Utah App. 
1987). Mrs. McKay also challenges the trial court's legal 
conclusions which the Court of Appeals reviews for correctness, 
giving no deference to the trial court. Larsen, 818 P. 2d at 1319, 
supra. 
STATEMENT OF THE CASE 
A. Nature of the Case: This case involves a personal injury 
claim of the Plaintiff/Appellant and the appeal is from the trial 
court's Memorandum Decision of May 71, 1996, in which the trial 
court granted summary judgment to all named Defendants. 
B. Course of Proceedings and Disposition in the Court Below: 
1. On February 14, 1994, Stephanie McKay filed her 
Complaint seeking damages for a personal injury sustained while 
entering Smith's Food King Store #87 in Logan, Utah. TR at 1. 
2. On March 29, 1994, Smith's filed its response and 
brought various third-party defendants against James Chamberlain, 
R&O Construction, Crittendent Paint and Glass Company, and United 
States Aluminum Corporation. TR at 11. 
3. On April 18, 1994, McKay filed an Amended Complaint 
naming the third-party defendants as defendants to McKay's original 
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claim. TR at 52. 
4. Each of the Defendants filed a Motion for Summary 
Judgment beginning with United States Aluminum which filed on or 
about January 12, 1996. Smith's filed its Motion for Summary 
Judgment on or about March 2, 1996. TR at 537. 
5. McKay responded and filed a Memorandum in Opposition 
on April 2, 1996. TR at 666. 
6. The trial court held a hearing for argument on the 
Defendants respective Motions for Summary Judgment on March 25, 
1996. The trial court issued its Memorandum Decision on May 7, 
1996, granting each of the Defendant's Motion for Sumary Judgment. 
TR at 825. 
C. Statement of Facts: 
1. Stephanie McKay was injured on April 18, 1992, when 
her shoe caught on a stainless steel cap which had broken loose 
from an aluminum runner in the threshold in the entrance way to the 
Smith's Food & Drug Center located at 442 North 175 East, Logan, 
Utah. (Plaintiff's Second Amended Complaint, paragraphs 2 and 8.) 
TR at 1 and 3. 
2. Mrs. McKay fell when her toe caught the elevated cap 
which was still sufficiently attached to the threshold to appear to 
Mrs. McKay, immediately after the fall, as a "cable" stretched 
across the doorway of the Smith's store. (Deposition of Stephanie 
McKay, pages 21-32; see Addendum 1.) TR at 681-86. 
3. Mrs. McKay was in the process of entering the only 
public entrance to the Smith's store to return two videos she had 
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previously rented. (Deposition of Stephanie McKay, page 18.) TR 
at 1074. 
4. The stainless steel cap which had raised above the 
threshold was not apparent to Mrs. McKay prior to tripping over the 
cap as she crossed the threshold. (Deposition of Stephanie McKay, 
pages 27 and 33; see Addendum 1.) TR at 681-6, 1083 and 1089. 
5. At the doorway of the Smith's store, there is a 
sliding glass door system manufactured by United States Aluminum 
Corporation. The sliding glass doors ride on an aluminum track. 
On top of each of these tracks is a "stainless steel cap". Mrs. 
McKay apparently tripped on a portion of the stainless steel cap 
which had become dislodged from the track. John Frey, the chief 
design engineer for International Aluminum (which owns United 
States Aluminum) explained the purpose of the stainless steel cap: 
Q. What is the reason for the stainless steel track 
caps that are indicated as additional features on 
Exhibit 1-3? 
A. The purpose of the stainless steel cap is to give 
longevity to the life of the track. The door 
itself does not need to have a stainless steel 
track. It can roll on aluminum. It's just to give 
prolonged life of that track. 
(Deposition of John Frey, page 23.) TR at 1239. 
6. It was this raised stainless steel cap on which Mrs. 
McKay tripped on April 18, 1992. The force of Mrs. McKay's fall 
left the cap approximately 12 to 18 inches above the floor across 
a section of the threshold approximately 10 inches wide. 
(Deposition of Stephanie McKay, pages 21-28; see Addendum 1.) TR 
at 681-6 and 1077-1084. 
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7. The Smith's store in Logan was constructed in 1988-
1989. (Deposition of James Chamberlain, page 6) . Prior to 
construction of the Logan Smith's store, Smith's retained 
Chamberlain as the architect of record. (Id. at page 5.) TR at 
1351 and 1352. 
8. Smith's provided Chamberlain with a fixture plan and 
a set of specifications from a prior store. (Deposition of 
Jonathan Ramras, pages 30-31.) TR at 1535 and 1536. In this case, 
Chamberlain was provided drawings from another Smith's store 
constructed in Cottonwood, Arizona. (Deposition of James 
Chamberlain, pages 12-13.) TR at 1358 and 1359. 
9. Mr. Chamberlain was provided the specification 
documents from the other store to be of assistance to him in 
designing the Logan store: 
Q. And Smith's simply provided deposition exhibit no. 
5 to you, Mr. Valentiner's [a prior Smith's 
architect] to be of assistance to you in doing the 
project in Logan? 
A. That is correct. 
(Id. at page 14.) TR at 1360. 
10. Mr. Chamberlain incorporated the specifications for 
the door front from the Cottonwood, Arizona store into his 
specifications for the Logan store without modification: 
Q. With regards to the section entitled aluminum 
entrances and store fronts, do you have a 
recollection of having made any changes or 
additions or deletions to what Mr. Valentiner had 
done in his specifications for the Arizona store? 
A. I don't think so. 
Q. So you think they're identical? 
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A. I do. 
(Id. at page 17.) TR at 1363. 
11. The specifications which Mr. Chamberlain 
incorporated stated as follows: 
Drawings are based on one manufacturer's 
standard aluminum sliding entrance and store 
front system. Another standard system of a 
similar and equivalent nature will be accept-
able when differences do not materially 
detract from design concept or intended 
performances, as judged solely by architect. 
Aluminum system standards shall be based on 
Kawneer 1010 sliding mall front and Kawneer 
trifab 450/451 framing system. 
Acceptable Manufacturers: Subject to 
compliance with requirements, manufacturers 
offering products which may be incorporated 
into the work include, but are not limited to, 
the following: 
Amarlite/Aarco Metals Company. 
Arcadia Northorp Architectural Systems. 
Kawneer Co., Inc. 
Tubelite Div. Indal, Inc. 
United States Aluminum Corp., International 
Alum. Corp. 
(Specifications, attached as Exhibit 1 to the Crittenden deposi-
tion; see Addendum 2.) TR at 641-2 and 1719. 
12. Smith's has utilized Chamberlain's services as an 
architect on several occasions, both before and since the Logan 
project. (Deposition of Chamberlain, pages 6-7 and 9) TR at 1352, 
1353 and 1355. 
13. Defendant Crittenden Paint & Glass Company received 
the plans for the Smith's Logan store from the general contractor, 
R&O Construction, and reviewed those plans in preparing its bid. 
(Deposition of Lee Crittenden, page 16.) TR at 1673. 
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14. E. N. Whitmeyer, manager of R&O Construction, the 
general contractor on the Smith's store, testified that Crittenden 
Paint & Glass Company was the subcontractor who provided the doors: 
Q. Were the sliding doors at the Logan store provided 
by the owner, Smith's? 
A. No. 
Q. They were provided by Crittenden? 
A. Correct. 
(Deposition of E. N. Whitmeyer, page 26) TR at 1600[a]. 
15. Defendant Crittenden installed the sliding glass 
door system in approximately July/August, 1989. (Crittenden Paint 
& Glass's Answers to Smith's Food Stores First Set of Interroga-
tories and Request for Production of Documents, Interrogatory No. 
4; see Addendum 10). 
16. Smith's specifications stated that the building's 
sliding entrance and store front system must be either a Kawneer 
1010 or a product of similar or equivalent nature manufactured and 
sold by a list of manufacturers, which included United States 
Aluminum Corporation. (Second Amended Complaints, paragraphs 32 
and 33) TR at 259. 
17. The United States Aluminum Corporation (USAC) System 
2000 is equivalent to the Kawneer 1010 called for in the Smith 
specifications. (Deposition of John Frey, page 60) TR at 1276. 
18. The USAC catalog and installation materials for the 
Series 2000 entrance way sliding door system have capitalized 
lettering on the top of each page reading: "FOR INTERIOR 
APPLICATION ONLY". (Exhibit 3 attached to Lee Crittenden 
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deposition; see Addendum 3) TR at 1733-1738. 
19. The USAC catalog materials were submitted by 
Crittenden Paint & Glass Company, to Defendant architect 
Chamberlain. (Deposition of Lee Crittenden, page 19) TR at 1676. 
20. When Crittenden copied the materials for submittal 
to Architect Chamberlain, the heading of the USAC documents reading 
"FOR INTERIOR APPLICATION ONLY" was not copied (Exhibit 2 attached 
to Crittenden deposition; see Addendum 4) TR at 1740; therefore, 
this information was not included in the submittal to architect 
Chamberlain. (Deposition of Lee Crittenden, pages 21-22) TR at 
1678-1679. The materials that were received by Defendant James 
Chamberlain did not have the USAC 2000 notation of "FOR INTERIOR 
APPLICATION ONLY". (Deposition of James Chamberlain, page 59) TR 
at 1405. 
The Kawneer entrance way systems 1040 and 1070 are for 
exterior use entrance ways. TR at 454. 
USAC does not make a product that is equivalent to the Kawneer 
1040 or 1070. (Deposition of James Frey, page 61) TR at 1227. 
Defendant Crittenden submitted the specifications to the 
architect without the language "FOR INTERIOR APPLICATION ONLY": 
Q. Now, when you sent in your bid to R&O 
Construction Company, did any of the pages 
that you copied and sent to R&O out of the 
catalog, did any of those pages include the 
language at the top, "2000 SLIDING DOORS FOR 
INTERIOR APPLICATION ONLY"? 
A. You know, I honestly can't tell you, but I 
could suspect not, because typically we would 
only provide submittals one time. 
(Deposition of Lee Crittenden, page 22) TR at 1679. 
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21. Mr. John Frey, the chief designer for U.S. Aluminum, 
testified that he was aware that if snow and frost were to 
accumulate under the track, the stainless steel cap could pop off 
and create a hazard: 
Q. How could ice or frost do damage? 
A. There's a term that's called a frost wedge 
effect where if ice or frost build up, that it 
can separate concrete asphalt. 
Q. What damage can be done by ice or frost to the 
track, including the stainless steel caps? 
A. Well, as far as our track, there's not a lot 
of damage. But between the track and the roll 
form stainless steel cap, I would assume that 
could try to pop that up. 
Q. So you say there's nothing you really 
contemplate in the track itself but with 
regard to the stainless steel cap that fits 
over the — what is it, an aluminum runner? 
A. Yes, sir. 
Q. If ice or frost was to get in there, you are 
contemplating it could pop it up? 
A. Yes, sir. 
(Deposition of John Frey, pages 24-25) TR at 1240 and 1241. 
22. However, Mr. Frey concedes that United States 
Aluminum Corporation took no steps to warn of that potential: 
Q. Do any of your documents warn with regard to 
that potential? 
A. No, sir. 
(Deposition of John Frey, pages 24-25) TR at 1240 and 1241 
23. Another possible cause of the cap coming loose is an 
excessive weight load on the track. Mr. Frey admitted that he was 
aware that if heavy objects were driven across the track, it could 
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do damage to the track: 
Q. * And what would constitute heavy abuse, in your 
opinion? 
A. Well, the track is designed for a 250-pound 
concentrated load as we state in our 
specifications. So, a prolonged usage of 
obstacles over 250 pounds can do damage to the 
truck [sic]. 
(Deposition of John Frey, page 24) TR at 1240. 
24. Mr. Frey also admitted that to his knowledge, no 
warning was given that heavy equipment could damage the track: 
Q. The statement does not mention that any weight 
in excess of 250 pounds may cause damage to 
the track, does it? 
A. No, sir. 
Q. And for that reason, I take you haven't in your 
documentation given a warning with respect to weights in 
excess of 250 pounds may caused damage to the track? 
A. Yes, sir. 
(Deposition of John Frey, pages 34-35) TR at 1250-1251. 
25. Mr. James Chamberlain, the architect who approved 
use of the door, testified that he was never aware that the door 
could withstand only 250 pounds: 
Q. Were you aware that this product cannot handle 
weights in excess of 250 pounds? 
A. I don't know that I was aware of that. 
Q. The manufacturer never warned you with regards 
to that? 
A. No. 
(Deposition of James Chamberlain, page 51) TR at 1397. 
26. The unrebutted testimony by the chief design 
engineer, John Frey, is that, in his opinion, the USAC doorway was 
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not a proper entrance way to use at Smith's because the USAC 
doorway is intended for interior use only. (Deposition of John 
Frey, page 88, lines 11-19; see Addendum 5) TR at 1304. Mrs. 
McKay also presented a report by Architect Anthony A. Wegener 
concluding that "... the U.S. Aluminum sliding doors at the 
entrance to Smith's are not fit for the purpose intended." (See 
Addendum 6 (a)). TR at 454-5. See also Mr. Wegener's unrebutted 
Affidavit, Addenum 6(b). TR 413-414. 
27. Mrs. McKay presented an unrebutted affidavit with 
report and photographs from a mechanical engineer, Robert H. 
McEntyre, who stated that he made an inspection of the Defendant's 
entranceway and threshold shortly after the incident in which Mrs. 
McKay was injured, and again on March 27, 1996. (Exhibit 4 
originally attached to the Memorandum in Opposition to Defendant 
Smith's Motion for Summary Judgment; see Addendum 7) . TR at 688-90 
and 727. 
28. Dr. McEntyre observed during his inspections a 
stainless steel track "...raised above the aluminum tract." 
(Affidavit, paragraph 2(e).; see Addendum 7). TR at 729. 
29. Dr. McEntyre affirmed that "... substantial debris 
was present within the grooves of the threshold during both 
inspections referenced above." (Exhibit, paragraph 2(g); see 
Addendum 7). TR at 729. 
30. He stated that "...the accumulation of debris has 
led to the deformation of the track observed on each occasion." 
(Paragraph 4 of McEntyre' s Affidavit; see Addendum 7) . TR at 730. 
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31. Dr. McEntyre further observed that "... failure to 
adequately clean the track grooves of accumulated rocks, dirt and 
debris directly leads to failure of the stainless steel cap." 
(McEntyre Affidavit, paragraph 5.; see Addendum 7). TR at 730. 
32. Dr. McEntyre observed that "... transport of weights 
in excess of 250 pounds has also contributed to the deformation of 
the caps, causing the failure of the cap." (Affidavit of Dr. 
McEntyre, paragraph 6.; see Addendum 7). TR at 730. 
33. Dr. McEntyre concluded "... that Smith's adoption of 
specifications of doors for "interior application only" was 
inappropriate for the traffic patterns, weather, and the use to 
which the threshold was subjected." (Affidavit of Dr. McEntyre, 
paragraph 7.; see Addendum 7). TR at 730. 
34. Mrs. McKay also submitted an affidavit of a former 
employer, Amelia McBride, who confirmed that, as an employee, 
neither she nor her co-workers ever "... cleaned under the grating 
and never cleaned the grooves of the tracks in the threshold" and 
that "... no manager or supervisor ever assigned me to clean the 
grates, the threshold, the tracks or grooves of the threshold in 
the entry way as a part of our regular cleaning duties." 
(Affidavit of Amelia McBride attached to Plaintiff's Memorandum in 
Opposition to Defendant Smith's Food Store and Drug Centers, Inc., 
Motion for Summary Judgment; see Addendum 8.) TR at 733. 
35. Defendants submitted no opposing affidavits 
contradicting the representations in the affidavits or reports 
submitted by Plaintiff. 
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CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCE, RULES AND REGULATIONS 
There are no constitutional provisions, statutes, ordinances, 
rules and regulations whose interpretations is determinative of 
this appeal. 
ARGUMENT 
I 
SMITH'S AND ITS AGENTS CREATED THE DEFECT 
WHICH CAUSED MRS. McKAY'S INJURY 
On April 18, 1992, Appellant, Stephanie McKay, was returning 
previously rented videos to Smith's Food King Store No. 87 in 
Logan, Utah. As Mrs. McKay entered the store, her foot caught on 
a stainless steel pre-formed metal strip which had raised off an 
aluminum tract imbedded in the threshold of the sliding glass door 
frame of the only public entrance to Smith's store. Mrs. McKay 
fell to the ground, causing severe injury to her knee, requiring 
surgery. She now suffers from a permanent impairment and has 
incurred in excess of $13,763.94 in medical expenses from the 
injury. Mrs. McKay faces additional surgery on her knee. She also 
injured her wrist and shoulder. 
On or about January 12, 1996, the United States Aluminum 
Corporation filed a Motion for Summary Judgment, which preceded 
motions by all of the Defendants for summary judgment on various 
theories. The primary basis for the Motion for Summary Judgment 
filed by Smith's (filed on or about March 4, 1996), is "... because 
Smith's had no notice of the condition of the doorway." 
(Defendant's Smith's Memorandum in Support of Motion for Summary 
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Judgment, page 10.) TR 537. 
Smith's argues that its architect (Mr. Chamberlain) was 
responsible for ensuring that the door actually installed at the 
Logan location was appropriate for its intended purpose—hence, 
Smith's had no responsibility for the installation of an "interior" 
door at an "exterior" location. (Memorandum in Support of Motion 
for Summary Judgment, page 11.) TR 538. 
Smith's argued that because United States Aluminum failed to 
provide notice of the risks that the stainless steel cap could pop 
off due to excess weight or the effects of a frost wedge, that 
Smith should likewise should bear no responsibility. (Page 14, 
Id.) TR 541. 
Smith's argues that even if it "... approved the door for use 
at an exterior location" the Plaintiff has presented no evidence 
that Smith's should have known that such a use would pose an 
"unreasonable risk of harm" to patrons, particularly since Smith's 
was not warned "... of any potential harms of using the door at 
that location... ." (Page 16, JEd.) . TR 543. 
In granting Smith's Motion for Summary Judgment, the District 
Court stated: 
The landowner is liable for damages resulting 
in physical harm caused by invitees by a 
condition of the land only if he knows or by 
the exercise of reasonable care would discover 
the condition and realizes that it involves 
unreasonable risk or harm to invitees. The 
undisputed facts contain no evidence that the 
defendant knew, should have known, or by 
reasonable care could have discovered the 
condition which apparently caused the injury 
to the plaintiff. 
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(Memorandum Decision issued on May 7, 1996, p. 4 and 5; see 
Addendum 9. TR at 828-9. 
Plaintiff acknowledges the correctness of the Court's view— 
as far as it goes. However, the Court neglected to recognize that 
when the instrumentality of injury to the Plaintiff is under the 
exclusive control of or created of the Defendant, then the notice 
requirement is immaterial. 
In Canfield v. Albertson's, Inc., 841 P. 2d 1224 (Utah App. 
1992), the plaintiff slipped and fell on a lettuce leaf while 
walking through the produce department at Albertson's. Canfield 
sued to recover damages alleging that it was common for lettuce 
leaves to be left around on the floor. Albertson's brought a 
motion for summary judgment which the trial court granted—holding 
that Canfield failed to meet her burden of proof that Albertson's 
had either constructive or actual notice of the particular lettuce 
leaf upon which she slipped and fell. 
On appeal, Canfield argued that the trial court erred as 
factual issues remained which should have precluded summary 
judgment in Albertson's favor and that the trial court mis-
interpreted Utah law as requiring notice of the specific lettuce 
leaf. Canfield argued that she was not required to show that 
Albertson's had notice of the particular leaf of lettuce if 
Albertson's created the dangerous condition. The Appellate Court 
agreed and outlined the two legal theories upon which a store owner 
may be found negligent and liable for a patron's injuries in "slip 
and fall" cases in Utah: 
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. . . there are two legal theories under which a 
store owner may be found negligent and held 
liable for a patron's injuries in a "slip and 
fall" case in Utah. The first theory involves 
situations where there is a temporary or 
transient hazard within the store that was not 
created by the store owner, its agents, or 
employees. Under this theory, in order to 
find the store owner negligent, it must be 
shown that the store owner "knew, or in the 
exercise of reasonable care should have known 
of any hazardous condition and had a reason-
able opportunity to remedy the same." JEd. at 
1226. See also Koer v. Mavfair Markets, 19 
Utah 2d 339, 343, 431 P.2d 566, 569 (1967). 
The first theory is not the basis upon which Mrs. McKay 
alleges liability against defendants. The unrebutted factual 
Affidavits and reports submitted by Mrs. McKay from the architect, 
the mechanical engineer, and a former employee, assert liability on 
the second theory delineated in the Canfield case. That theory 
". . . involves situations where the store owner, its agents, or 
employees create or are responsible for the dangerous condition." 
Under this theory, a plaintiff does not need to establish notice 
since a store owner is deemed to have notice of the dangerous 
condition it creates. Canfield, 841 P.2d at 1225. 
The record before the Trial Court, including reports and 
affidavits from the architect and the mechanical engineer, confirm 
that Smith's specifications called for the wrong door to be used at 
its Logan location, the specifications given by Smith's to its 
architect incorrectly authorized the wrong "interior application 
only" door to be used; the architect wrongly acceded to the 
specifications provided to him by Smith's; the subcontractor 
(Crittenden) submitted drawings with the words "FOR INTERIOR 
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APPLICATION ONLY" removed from its drawings to the general 
contractor and the architect; the general contractor was 
responsible for the entire construction of the store, including the 
wrongful use of an interior door on an exterior setting; and USAC 
failed to warn regarding the need for regular maintenance, failed 
to warn that its door was susceptible to a "frost wedge", and 
failed to warn that its door had only a 250-pound weight-bearing 
capacity. The combined negligence of Defendants led to Mrs. 
McKay's injury. These matters constitute genuine issues of 
material fact which precludes summary judgment in this case. 
This set of circumstances leads to a direct application of the 
second theory enunciated in the Canfield case. The Court confirmed 
that the second theory: 
...usually requires that the store owner, its 
agents, or employees actually create the 
condition or defect that results in an injury 
to a patron. However, there is no logical 
distinction between a situation in which the 
store owner directly creates a condition or 
defect, and where the store owner's method of 
operation creates a situation where it is 
reasonably foreseeable that the expectable 
acts of third parties will create a dangerous 
condition or defect. (Page 1225.) 
In such situations, it is not necessary for a Plaintiff to 
show that a store owner "... had actual or constructive notice of 
the particular dangerous condition." Canfield, 841 P.2d at 1227. 
Smith's argues that there is "no evidence that Smith's Food 
and Drug Centers failed to maintain the door threshold." 
(Memorandum in Support of Motion for Summary Judgment by Smith's, 
page 16). TR at 543. This is simply inaccurate. 
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A former employee submitted an Affidavit confirming that 
neither she nor her co-workers ever cleaned the threshold door or 
the dirt and debris which would typically accumulate, nor was she 
ever instructed to do so by her supervisor or manager. (Affidavit 
of Amelia McBride, paragraphs 5, 6 and 8, attached as an exhibit to 
the Memorandum in Opposition to Defendant Smith's Food Store and 
Drug Centers, Inc., Motion for Summary Judgment; see Addendum 8). 
TR at 733 and 734. 
The affidavit submitted by Robert H. McEntyre confirms that it 
was the accumulation of debris, together with other factors, which 
led to the failure of the stainless steel cap. (Affidavit of 
Robert H. McEntyre, paragraphs 5 and 6.; see Addendum 7). TR at 
540. 
When Smith's Food King chose a method of operation which left 
maintenance of the threshold outside the scope of regular cleaning, 
it set in motion a chain of events ultimately leading to the injury 
to Mrs. McKay. "... [W]here the store owner chooses a method of 
operation where it is reasonably foreseeable that the expectable 
acts of third parties will create a dangerous condition or defect", 
no notice is required. DeWeese v. J.C. Penney Co., 5 Utah 2d 116, 
121, 297 P.2d 898, 901 (1956). 
Smith's proposes Restatement 2d of Torts, § 343, "... as the 
standard governing the relationship between business invitee and 
property owner." (See page 12 of Smith's Memorandum supporting 
summary judgment.) TR at 539. It then cites English v. Kienke, 
848 P.2d 153, 156 (Utah 1993), as supporting authority that Smith's 
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is entitled to some notice of defect before it can be held liable 
for injuries caused when a customer falls in its store. 
Smith's also argues that even if it had approved the U.S. 
Aluminum 2000 door for use at an exterior location, Smith's did not 
and could not have known that such a use "... would pose an 
unreasonable risk of harm to patrons" (see page 13 of Smith's 
Memorandum) further reciting English v. Kienke, ibid. TR at 540. 
The argument made by Smith's may be accurate so far as it 
goes, but it fails to recite the general rule of law, and only 
partially cites the controlling standard presently adopted in Utah. 
It is generally accepted that an owner who directly or impliedly 
invites others to enter its premises for profit purposes owes to 
such person a duty to use ordinary care to have his premises in a 
reasonably safe condition. Anyone who assumes control over a 
premises, no matter under what guise, assumes the duty to keep 
those premises in repair, and the fact that others are under a duty 
which they fail to perform is no defense to one who has assumed 
control and uses the dangerous premises, thereby bringing others 
within the sphere of danger. Restatement 2d of Torts, § 360. 
Smith's presented only half the necessary standard. That 
standard should have been well known to Smith's, inasmuch as 
Smith's was itself the Defendant in the case which appropriately 
refined that standard: 
The soundness of the basic rules ... is not 
questioned here: That in order to impose 
liability for an injury resulting from some 
... defective condition it must have existed 
for some time and manner that in due care the 
defendant either knew or should have known, 
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and remedied it; and the variant thereof, that 
if the condition or defect was created by the 
defendant himself or his agents or employees, 
the notice requirement does not apply. 
Long v. Smith's Food King Store, 531 P.2d 360 (Utah 1973). 
It is crucial from Smith's standpoint for Smith's to distance 
itself from the negligent act of its contractor, its architect, the 
subcontractor, and the manufacturer in order to succeed with its 
summary judgment. But that strategy was anticipated by the 
Canfield court when it stated: 
We therefore reiterate the rule set forth in 
DeWeese, that where the store owner chooses a 
method of operation where it is reasonably 
foreseeable that the expectable acts of third 
parties will create a dangerous condition, an 
injured party need not prove either actual or 
constructive knowledge of the specific condi-
tion. Id., at 901. In this type of case, 
notice is satisfied as a matter of law because 
the store owner is deemed to be informed of 
the dangerous condition since it adopted the 
method of operation. Id. , 122 6. 
So when Smith's argues that the Utah Supreme Court has adopted 
§ 343 of the 2d Restatement of Torts "... as the standard governing 
the relationship between business invitee and property owner," it 
is only partially reflecting the present state of the law. (See 
page 12 of Defendant's Brief.) TR at 539. 
While Plaintiff concedes that § 343 may be a correct statement 
of duty in particular situations, it is not a complete statement of 
that duty in the present case, and must be read together with 
multiple other Restatement sections, including § 343(a). (Laws v. 
Blanding City, 893 P.2d 1083, 1085 (Utah App. 1995).) Other 
Restatements which might be of assistance in understanding the 
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appropriate standard include § 307, § 317, § 318, § 323, § 324A, § 
344, § 365, § 402A, § 404, § 410, § 414, § 417, and § 433A. 
The New Mexico Court of Appeals, in Otero v. Jordan Restaurant 
Enterprises, 895 P.2d 243 (1995), recommends the standard recited 
in Restatement 2d of Torts, § 422(a), as follows: 
An owner of a commercial building could be 
held vicariously liable for an independent 
contractor's negligence if the negligence 
created a dangerous condition causing injury 
to a business visitor in those areas of the 
building over which the owner retained 
control. 
Section 422(b) of the Restatement 2d of Torts establishes: 
An owner who entrusts to an independent 
contractor construction, repair, or other work 
on the land, or on a building or other 
structure upon it, is subject to the same 
liabilities though [the owner] had retained 
the work [in his] own hands ... for physical 
harm caused to them by the unsafe condition of 
the structure ... after [the owner] had 
resumed possession of the land upon its 
completion. 
Defendant relies heavily on English v. Kienke, 206 Utah Adv. 
Rep. 3 (Utah, filed February 4, 1993) . But that case seems 
inapplicable to the present circumstance. In English, plaintiff 
was a tenant doing repair work on property owned by defendant 
Keinke in exchange for his rent. English had little experience in 
construction, but would nonetheless perform work, without much 
supervision or direction. When English was killed by a falling 
porch, his heirs brought suit against the landlord. Kienke moved 
for summary judgment on the grounds that a landlord cannot be held 
liable for injuries to a tenant which result from a hazardous 
condition created by the tenant. 
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The Utah court discussed the duty of care landlords owe to 
tenants, which is not applicable in this circumstance. Even then, 
the court observed: 
English was an invitee (business visitor) who 
was engaged to make extensive repairs on the 
house. In so doing, he created the hazard 
which led to his death. There is no basis to 
impose on Kienke under section 343 or 343A the 
duty to protect English from the hazard 
English created when Kienke did not live on 
the property, had not been there for two 
weeks, and did not supervise or exercise 
control over English's work. Id. at p. 4. 
In the present situation, none of the Defendants have alleged 
that Stephanie McKay created the hazard which caused her own 
injury. Further, it is clear that Mrs. McKay was a business 
invitee and therefore entitled to the standards previously recited. 
It seems curious that Smith's would attempt to rely on a 
standard which purports to require Smith's to know that the 
dangerous condition existed when Smith's itself was in exclusive 
control and custody of the premises, and therefore in total control 
of the instrumentality of injury to Mrs. McKay. 
This is not a case involving a fallen grape from the fresh 
produce section; or of a chocolate-covered raisin dropped from a 
candy bin by an overeager child; or of a broken bottle of shampoo 
in the cosmetics aisle. Smith's had exclusive custody over the 
premises. It accepted the premises from its agents and independent 
contractors. It maintained exclusive care and custody, cleaning 
and maintenance of the premises, all of which changed the standard 
by which its conduct must be reviewed. 
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II 
THE TRIAL COURT ERRED BY GRANTING SUMMARY 
JUDGMENT TO DEFENDANT BECAUSE GENUINE 
ISSUES OF MATERIAL FACT REMAIN 
The trial court ruled: 
Plaintiff is not entitled under the case law to a 
summary judgment because this is not a strict 
liability case, it is one of negligence and the 
Plaintiff is unable to show that her injuries, as 
severe as they may be, were caused by negligent 
acts of the Defendant. Liability can only be 
imposed when there is some evidence that the 
Defendant knew or should have known of the condi-
tion and realized that it imposed an unreasonable 
risk of harm to its patrons. Because there is no 
evidence that Smith's knew of the cap coming free 
or it should have known of the dangers of the cap 
coming free, summary judgment for Smith's is 
appropriate. 
(see Addendum 9). TR at 833. 
The trial court indicated that there was "no evidence" or 
factual issues which would preclude summary judgment for 
Defendants, notwithstanding evidence presented to the court by 
Plaintiff as follows: 
1. U.S. Aluminum admitted that it failed to warn the other 
Defendants that its product might be susceptible to a "frost 
wedge". (Deposition of John R. Frey, page 24.) TR at 1240. 
2. U.S. Aluminum admitted that it failed to warn other 
Defendants that its product had a weight limitation across its 
threshold of 250 pounds. (Deposition of John R. Frey, pages 34 & 
35.) TR at 1250 and 1251. 
3. U.S. Aluminum failed to warn that traffic, lack of 
cleaning, and poor maintenance could cause problems with the track. 
(Deposition of John R. Frey, page 66.) TR at 1272. 
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4. U.S. Aluminum Chief Engineer John Frey admitted that the 
U.S. Aluminum 2000 "interior use only" door "... was inappropriate 
for an exterior use ... ." (Deposition of John R. Frey, page 88) 
TR at 1304. He also confirmed that to place such a doorframe on a 
exterior Smith's building would constitute "misuse". (Deposition 
of John R. Frey, page 88, line 16.) Addendum 5. TR at 1304. 
5. Crittenden Paint & Glass Company admitted that the bid 
documents it sent to the architect James Chamberlain and the 
general contractor, R&O Construction, did not have the words "for 
interior use application only" as a part of its submission, and 
that Crittenden would likely have been the one to have cropped that 
language off. (Deposition of Crittenden, pages 22 and 46) TR at 
1679 and 1703. 
6. James 0. Chamberlain, as retained architect for the 
project, admitted that he had final architectural responsibility 
for the store located in Logan, including the use of an interior 
door for an exterior application—and as one who is "... ultimately 
responsible". (Deposition of James 0. Chamberlain, page 34) TR at 
1380. 
7. James 0. Chamberlain admitted relying on the specifica-
tions provided to him by Smith's itself, and as accepting the 
interior door as "fit for the purposes intended". (Deposition of 
James 0. Chamberlain, page 34) TR at 1380. 
8. Smith's has variously conceded that it retained the 
services of James 0. Chamberlain as architect, R&O Construction 
Company as the general contractor, who in turn retained Crittenden 
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Paint & Glass Company. It also admits that it supplied specifica-
tions to James 0. Chamberlain calling for the use of the U.S. 
Aluminum 2000 "interior use only" sliding glass door, but blamed 
the architect anyway because "...the architect is the one who 
designed this product for exterior use." TR 951. 
The Trial Court determined Mrs. McKay's standard necessary to 
overcome summary judgment on p. 7 of its Memorandum Decision dated 
May 7, 1996: 
Plaintiff must show that the failure to [keep the tracks 
and the grooves of the threshold free from rocks, ice 
and debris] should have suggested to Smith's that the 
same involved unreasonable risk and harm to the invitees. 
There simply is no evidence that if the door was designed 
for interior use only that Smith's knew of that fact or 
that installing such door in an exterior location would 
involve unreasonable risk or harm to invitees. 
TR 831. 
The Trial Court erred in two ways. First it failed to apply 
the applicable standard enunciated in the second prong of the 
Canfield analysis, wherein notice is not controlling when the store 
owner, its agents or employees actually create the condition or 
defect that results in the injury to Mrs. McKay. Both Mr. Chamber-
lain and Crittenden Paint & Glass can be said to be agents for 
Smith's, insofar as the construction of the store is concerned. So 
from Mrs. McKay's perspective, when Smith's blames Mr. Chamberlain, 
or Crittenden, U.S. Aluminum, or other co-defendants, it is really 
blaming itself. TR at 11. 
The Trial Court erred secondly by stating that there was no 
evidence that Smith's knew that the installed door was designed for 
interior use only. It was Smith's itself who presented its own 
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specifications and architectural drawings to Mr. Chamberlain, 
specifications prepared by Smith's previous architect, Mr. 
Valentiner. Deposition of James 0. Chamberlain, p. 14, lines 12-
15. See also TR 959 and 1360. 
This very point was argued to the Trial Court in Mrs. McKay's 
Memorandum in Opposition to Motion for Summary Judgment prior to 
the Court's ruling. TR 818. The Trial Court erred by ignoring Dr. 
McEntyre's affidavit on the factual dispute of causation "that 
Smith's adoption of specifications of doors for interior applica-
tion only was inappropriate for the traffic patterns, weather and 
the use to which the threshold was subjected. It should have been 
anticipated and was a contributing factor to the failure." TR 730. 
Smith's argues that no evidence existed that it failed to 
maintain the door threshold. (See page 16 of Smith's Motion for 
Summary Judgment). The Trial Court accepted that premises offered 
by Smith's by concluding: 
There is no showing that, if in fact the track 
was raised as a result of dirt or heavy use, 
that Defendant knew or should have known that 
would result. 
(Memorandum Decision dated May 7, 1996, pages 3 and 4; see Addendum 
9). TR at 827-8. 
Smith's assertion is directly contradicted by its own answers 
to Plaintiff's interrogatories, which interrogatories were filed by 
counsel for Smith's on November 30, 1994. Those answers provide as 
follows: 
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Interrogatory No. 3: Were any changes made to 
these doors after the date of installation and 
before the date of the incident in question? 
Answer: No. 
Interrogatory No. 4: After these doors were 
installed, were any instructions given to you or 
any of the employees of Smith's as to maintenance 
and upkeep of said doors? 
Answer: No. 
Interrogatory No. 8: Was there a maintenance 
policy on these doors? If so, state the following: 
(a) was the policy in written or oral form; 
(b) what record do you have of this policy; 
(c) what were the contents of this policy; 
(d) what maintenance was done to adhere to the 
policy; 
(e) who worked on maintaining the front door; 
(f) when was maintenance work done; and 
(g) what was the cost of maintaining the front doors each 
time work was done on them? 
Answer: None. 
(Answer to Plaintiff's Interrogatories and Request for Production 
of Documents to Smith's). TR at 693. 
Plaintiff requested, during the course of discovery, that 
Smith's produce copies of all policies on maintenance of the store, 
including policies on maintenance of the front doors in effect on 
April 18, 1994, for the Smith's store in Logan. To said request 
for production, Smith's answered it had no such written policy. 
Likewise, it admitted that it had no maintenance records or 
evidence of repairs. TR at 695-6. 
Defendant Smith's cannot argue that it properly maintained its 
threshold area when it had no maintenance policy in either oral or 
written form, no record of any such policy, no contents in any such 
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policy, admitted that it had performed no maintenance on the door 
or on the threshold, or on the offending stainless steel cap, and 
has no records to prove any such maintenance; nor did it instruct 
its employees to specifically clean the dirt and debris from the 
threshold. (Affidavit of Amelia McBride; see Addendum 8). TR at 
733-4. 
The admissions previously referenced create a question of fact 
as to the negligence of Defendant which failed to keep threshold 
safe for its customers. 
On January 23, 1996, counsel for Defendant Smith's answered a 
second set of interrogatories as follows: 
Interrogatory No. 3: Describe in detail any and 
all policies, rules, standards, and/or guidelines 
that were in effect, at the time of the fall and 
which pertain or pertained, in whole or in part, to 
the matter of keeping the entryway and threshold, 
or a part of it, in good repair. 
Answer: As stated in the answers to the first set 
of interrogatories, no information was given to 
Smith's suggesting that any maintenance or care was 
required for a sliding glass door system or track. 
Thus, no procedures were adopted for that 
contingency. 
Interrogatory No. 4: Describe in detail any and 
all policies, rules, standards, and/or guidelines 
that were in effect at the time of the fall and 
which pertain or pertained, in whole or in part, to 
the transport of product, displays, inventory or 
otherwise, across the threshold of the main door. 
Answer: Smith' s Food & Drug Centers did not have a 
policy regarding the transportation of items across 
the threshold of the door ... . 
TR at 737-8. 
This evidence constitutes genuine issues of material fact 
which properly preclude the application of summary judgment. 
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CONCLUSION 
When Stephanie McKay entered Smith's on April 18, 1992, she 
knew nothing about U.S. Aluminum 2000 doors with stainless steel 
caps over aluminum tracks, knew nothing about Mr. Chamberlain's 
reliance on specifications provided to him by Smith's, knew nothing 
about Mr. Crittenden's miscopying the bid proposal eliminating "FOR 
INTERIOR USE ONLY", knew nothing about Smith's hiring Architect 
Valentiner who approved the wrong door for application on its 
stores throughout the Smith's system, and knew nothing of Smith's 
lack of a maintenance policy for its entry and threshold. 
She was simply returning a couple of videos—when an 
instrumentality within the exclusive care, control, and custody of 
Smith's caused injury to her. (Deposition of Stephanie McKay, 
pages 21, 26, 27 and 32) TR at 1077, 1082, 1083 and 1088. She had 
previously shopped at Smith's and had trusted that she could enter 
the premises without an expectation of injury. Smith's had a duty 
to inspect its premises (Erickson v. Walgreen, 232 P.2d 210, and 
had a duty to warn patrons of a danger on the premises to which it 
invited customers for profit purposes, which danger was created by 
its own conduct. Smith's violated these duties. 
The affidavits and reports presented by Dr. McEntire, 
Architect Anthony Wegener, and Amelia McBride establish questions 
of fact which require reversal of the trial court's Memorandum 
Decision of May 7, 1996, and its Order and Judgment of May 23, 
1996. "Where there is any evidence that raises a question of 
material fact, no matter how improbable the evidence may appear, 
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judgment as a matter of law is improper." Kleinert v. Kimball 
Elevator Co.. 275 Utah Adv. Rep. 44 (filed October 19, 1995) . Hill 
v. Seattle First National Bank, 827 P.2d 241, 246 (Utah 1992). 
Plaintiff asks the Court of Appeals to reverse and remand. 
DATED this 7-^^day of £B£0~\991 
HILLYARD, ANDERSON & OLSEN 
Attorneys for Plaintiff/Appellant 
LYLE W. HILLYARD 
RM OLSEIT"— 
Oi }*=**. 
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Addendum 1 
IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY 
STATE OF UTAH 
-0O0-
STEPHANIE McKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., and 
JOHN DOES I Through V, 
Defendants. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., 
Third-Party Plaintiff, 
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O. CHAMBERLIN, CRITTENDEN 
GLASS COMPANY and CRITTENDEN 
PAINT and GLASS COMPANY, 
Third-Party Defendants. 
Civil No. 94 0000025 
Judge: Gordon J. Low 
Deposition of: 
STEPHANIE McKAY 
CERTIFIED COP V 
-0O0-
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1994, the deposition of STEPHANIE McKAY, produced as a 
witness herein at the instance of Smith's Food Store in the 
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office of HILLYARD, ANDERSON & OLSEN, 175 East 100 North, 
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That said deposition was taken pursuant to Amended 
Notice. 
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36 South State Street 
Salt Lake City, Utah 84111 
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Q. You had two children at home, I take it? 
A. Uh-huh, yes. 
Q. So what happened when you got to the entryway? 
A. I was just walking in and next thing I know is 
I'm trying to catch my balance, my foot was caught on 
something, my toe was caught on something. And I took 
several steps trying to catch myself and I fell down, I went 
down very hard. 
Q. So your toe caught on something? 
A. Yes. 
Q. What kind of shoes were you wearing? 
A. I was wearing Ropers boots,, they lace up. 
Q. What was the weather like outside? 
A. I don't remember. 
Q. I take it it wasn't snowing? 
A. It was not snowing. 
Q. Was the ground dry as opposed to wet? 
A. From the best I can remember, it was dry. 
Q. What material are these boots made out of? 
A. Leather, the top. I am not sure what the soles 
are made out of. 
Q. Some boots have a leather part and also maybe a 
plastic part? 
A, No, there's not any plastic on it. 
Q. These were all leather? 
21 
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1 I few minutes. 
2 | Q. So you do recall washing them because you would 
3 I not have put them away dirty? 
4 A. I can't recall for sure washing them, but, yes, I 
5 can't imagine that I would put them away dirty. 
6 Q. Do you recall any marks being on the left knee as 
7 opposed to the right knee? 
8 A. I don't recall that. 
9 Q. You do recall a mark on the right knee? 
10 A. Yes. 
11 Q, What kind of a mark? How would you describe it? 
12 A. A dirty mark. 
13 Q. Did anyone come to assist you while you were on 
14 the ground, the floor? 
15 A. Yes, an older gentleman helped me up. 
16 Q. You were on the floor how long before you stood 
17 back up? 
18 A. A few minutes. 
19 Q. If you stop at a traffic signal and say a few 
2 0 minutes, usually it's shorter than that because they don't 
21 last for a few minutes. 
22 A. It seemed like a very long time, because I was 
23 hurt, I was crying. 
24 Q. You were crying? 
25 A. Yes. 
26 
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1 Q. And so did this gentleman help you up before any 
2 employees of Smith's were able to get to you? 
3 A. Well, they were busy ripping up the cable that 
4 was sticking up in the doorway. 
5 Q. While you were still sitting on the floor? 
6 A. Yes. 
7 Q. Why don't you tell me what you observed 
8 immediately after falling to the floor and righting yourself 
9 on the floor, so you could make observations? 
10 A. I turned around and there were people walking 
11 over the top of the part that was sticking up. I turned 
12 around to see what I tripped on because I couldn't imagine 
13 that I had tripped on anything. 
14 Q. What did you observe? 
15 A. It was sticking up approximately knee high, in a 
16 bow — or in a circular manner. 
17 Q. How high off the ground at its highest level? 
18 A. Approximately my knee level. I was sitting down, 
19 so I would say close to knee level. 
20 Q. You are how tall? 
21 A. I am five seven. 
22 Q. So knee level would be about how high off the 
23 floor? 
24 A. What, about a foot and a half. 
25 Q. Was this piece still connected at each end of the 
27 
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Q. There you met Mr. Howell; right? 
A. Yes. 
Q. I take it the individual that pulled up the 
cable, that,s already occurred before you stood back up on 
your feet? 
A. He still could have been in the process. I can't 
recall. 
Q« So that could have been going on at the same time 
that you were walking into the store, after you had — after 
you stood up? 
A. When I was walking into the store? Will you 
rephrase that? 
Q. Yes. When you got to Mr. Howell and he 
identified himself, had the cable already been pulled up by 
the individual that you saw pulling it up? 
A. I think it was in the process, still being — 
trying to be taken care of. But like I say, I was a lot 
further into the store and there was traffic. 
Q. Do you know what the condition of this cable was 
when your foot first came in contact with it? 
A. No. 
Q# You were not aware that it was — 
A, I had no idea there was a cable there or anything 
there. 
Q, Do you know if anybody else had any idea there 
32 
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Addendum 2 
SMITH1S 
Air and Water L e a k a g e s : Air i n f i l t r a t i o n of not more than 
0.U6 CFM per s q . f t * of f i x e d area per ASTM E 283 and no 
u n c o n t r o l l e d water p e n e t r a t i o n per ASTM E 331 at pressure 
d i f f e r e n t i a l of 6.24 psf (exc luding operable door edges) . 
QUALITY ASSURANCE: 
D r a w i n g s are based on one m a n u f a c t u r e r ' s s tandard alurr.inut 
s l i d i n g entrance and s t o r e f r o n t system. Another standard systea 
of a s i m i l a r and e q u i v a l e n t n a t u r e w i l l be a c c e p t a b l e whto 
d i f f e r e n c e s do not m a t e r i a l l y d e t r a c t from d e s i g n concept or 
in tended performances, as judged s o l e l y by Arch i t ec t . A luminal 
s y s t e m s t a n d a r d s s h a l l be based on Kawneer 1010 S l i d i n g Hall 
Front and Kawneer Tri fab 450/451 framing system. 
SUBMITTALS: 
P r o d u c t Data: Submit m a n u f a c t u r e r ' s s p e c i f i c a t i o n s , standard 
d e t a i l s , and i n s t a l l a t i o n recommendat ions for components of 
a l u m i n u m e n t r a n c e s and s t o r e f r o n t s r e q u i r e d for project, 
i n c l u d i n g t e s t repor t s c e r t i f y i n g that products have been testrf: 
and comply with performance requirements . 
JL£l£2—E!5LifiH£L§.: Submi t s h o p d r a w i n g s f o r f a b r i c a t i o n and 
i n s t a l l a t i o n " i n c l u d i n g e l e v a t i o n s , d e t a i l s e c t i o n s of typical 
c o m p o s i t e members, h a r d w a r e m o u n t i n g h e i g h t s , anchorages, 
r e i n f o r c e m e n t , e x p a n s i o n p r o v i s i o n s , and g l a z i n g . Completely 
d e s c r i b e a l l hardware. 
Fina1 Fabr i c a t i o n s h a l l be made from f i e l d v e r i f i e d dimensions. 
SPECIAL PROJECT WARRANTY: 
P r o v i d e w r i t t e n warranty s igned by Manufacturer, I n s t a l l e r , io£ 
C o n t r a c t o r , agree ing to rep lace aluminum entrances and storefroa^ 
which f a i l in m a t e r i a l s or workmanship w i t h i n time penoi 
i n d i c a t e d b e l o w of a c c e p t a n c e . F a i l u r e of m a t e r i a l s o^ 
workmanship i n c l u d e s e x c e s s i v e l e a k a g e or a i r i n f i l t r a t i o n 
e x c e s s i v e d e f l e c t i o n s , f a u l t y o p e r a t i o n of entranct i 
d e t e r i o r a t i o n of f i n i s h or c o n s t r u c t i o n in e x c e s s of no rati 
w e a t h e r i n g , and d e f e c t s in hardware, weathers tr ipping , and otbU? 
component of the work. 
Time P e r i o d : 1 y e a r from d a t e of s t o r e opening . SobaiS 
c o m p l e t e d w a r r a n t y t o O w n e r ' s r e p r e s e n t a t i v e af t tg 
c o m p l e t i o n of work. 
SMITHS 
PART 2 - PRODUCTS 
ACCEPTABLE MANUFACTURERS: 
* ^ i * A A i £ A £ _ l i l B H l i £ J : H £ £ £ l : S u b j e c t t o c o m p l i a n c e w i t h 
r e q u i r e m e n t s , m a n u f a c t u r e r s o f f e r i n g p r o d u c t s which may be 
i n c o r p o r a t e d in th<e work i n c l u d e , but are not l i m i t e d t o , the 
f o l l o w i n g : 
Amarl i te /Arco Metals Co. 
Arcad ia , Northrop A r c h i t e c t u r a l Systems. 
Kawneer Company, I n c . 
T u b e l i t e D i v . f Indal I n c . 
United S t a t e s Aluminum Corp . , I n t e r n a t i o n a l Alum. Corp. 
MATERIALS AND ACCESSORIES: 
Aluminum Members: A l l o y and temper recommended by manufacturer 
for s t r e n g t h , c o r r o s i o n r e s i s t a n c e , and a p p l i c a t i o n of required 
f i n i s h ; ASTM 5 221 f o r e x t r u s i o n s , ASTM B*209 for s h e e t / p l a t e . 
(Ma]or s e c t i o n s ; 0 .125" min. - m o l d i n g , t r im and s t o p s ; 0.053" 
m i n . } 
Fas t e n e r s : Aluminum, n o n - m a g n e t i c s t a i n l e s s s t e e l , or o t h e r 
m a t e r i a l s warranted by m a n u f a c t u r e r to be n o n c o r r o s i v e and 
c o m p a t i b l e with aluminum components. 
Do n o t use e x p o s e d f a s t e n e r s e x c e p t where u n a v o i d a b l e for 
a p p l i c a t i o n of hardware. Ma ten f i n i s h of adjo in ing meta l . 
p L £ Z i f i £ _ L £ i I i ! E £ f l a t - h e a d m a c h i n e s c r e w s f o r e x p o s e d 
?as"te"ners. ~ *" 
Concea l ed F l a s h i n g : D e a d - s o f t s t a i n l e s s s t e e l , 26 gage minimum, 
or e x t r u d e d aluminum, 0.062M minimum, of an a l l o y and type 
s e l e c t e d by manufacturer for c o m p a t i b i l i t y with other components. 
B r a c k e t s and R e i n f o r c e m e n t s : M a n u f a c t u r e r ' s h i g h - s t r e n g t h 
a 1uminum u n i t s wnere f e a s i b l e ; o therwise , nonmagnetic s t a i n l e s s 
s t e e l or h o t - d i p g a l v a n i z e d s t e e l complying with ASTM A 386. 
Concrete /Masonry I n s e r t s : Cast i ron , m a l l e a b l e i ron , or ho t -d ip 
g a l v a n i z e d s t e e l complying witn ASTM A 386. 
S l i d i n g W e a t h e r s t r i p p i n g : Manufac turer ' s s t a n d a r d r e p l a c e a b l e 
s t r i p p i n g of wool , p o l y p r o p y l e n e , or nylon woven p i l e , with nylon 
f a b r i c or aluminum s t r i p backing, complying with AAMA 701.2. 
G l a s s and Glazing M a t e r i a l s : Provide g l a s s and g l a z i n g m a t e r i a l s 
wnTcn comply with requirements of HGiass and Glazing" s e c t i o n of 
t h e s e s p e c i f i c a t i o n s . 
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#2000 SLIDING DOORS 
FOR INTERIOR APPLICATIONS ONLY 
Stiles 2-1/6" — Top Rail 2-1/8'' — Bottom Rail 3-3/16" 
(plus 1/2" for glass stops) 
Engineered with stacking head channels and bottom tracks, they 
allow unlimited design possibilities. Rugged overall construction 
coupled with heavy wall stiles and interlocks meet all require-
ments for a truly monumental sliding unit. Panels are double 
weatherstripped and equipped with flush finger pulls. Maximum 
security locks, adjustable tandem steel rollers and stainless steel 
track caps are additional features. Individual sliding panels 
exceeding 288" perimeter should have a horizontal muntin 
installed. 
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Addendum 4 
Stiles 2-1/6" — Top Rail 2-1/8" — Bottom Rail 3-3/16" 
(plus 1/2" for glass stops) 
Engineered with stacking head channels and bottom tracks, they 
allow unlimited design possibilities Rugged overall construction 
coupled with heavy wall stiles and interlocks meet all require-
ments for a truly monumental sliding .unit. Panels are double 
weatherstnpped and equipped with flush finger pulls Maximum 
security locks, adjustable tandem steel rollers and stainless steel 
track caps are additional features. Individual sliding panels 
exceeding 288" perimeter should have a horizontal muntin 
installed. 
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I 1 photographs, that shows that there's very minimal 
j 2 overhang. I would assume that you would get some 
I 3 foul weather coming onto these doors. 
4 Q. Mr. Morgan asked you if you knew the 
j 5 price differential between the U.S.A. 2000 and the 
j 6 Kawneer 10-10, and you indicated you were unaware of 
7 that comparison; is that accurate? 
8 A. I have no knowledge of pricing. 
9 Q. Including the Kawneer 10-40? 
! 10 A. That is correct, sir. 
111 Q. Do you have an opinion as to whether 
12 the U.S. Aluminum 2000 door was inappropriate for an 
13 exterior use like the one we're describing? 
14 A. Yes, sir, I do have an opinion. 
15 Q. What is that opinion? 
16 A. It?s misuse. We state on every piece 
17 of literature that this is for interior use. And 
18 you do not put an interior nor would you put a 
j 19 Kawneer 10-10 on an exterior-use product. 
J 20 Q. Do you have an opinion as to whether 
21 U.S. Aluminum gave users adequate warning of the 
22 nature and extent of the danger resulting from the 
23 use of this door in such a circumstance? 
24 A. Yes, sir. 
[25 MR. GILCHRIST: I'll object to the 
KERNS & GRADILLAS CERTIFIED SHORTHAND REPORTERS 
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DESIGN WEST ARCHITECTS INC 
ARCHITECTS ENGINEERS PLANNERS 
98 WEST CENTER 
LOGAN UTAH 84321 TEL 801-752-7031 
January 13, 1993 
Lyle Hillyard, Attorney 
Hillyard Anderson and Olsen 
175 East 100 North 
Logan, UT 84321 
Dear Lyle: 
RE: Smiths Entrance, Logan, UT 
I inspected the sliding aluminum entrance doors at Smiths, as requested, and offer the 
following report: 
OBSERVATIONS 
1. The doors are manufactured by US Aluminum Corporation, a division of 
International Aluminum Coiporation. 
2. I could not find a model number on the doors, but they appear to be Series 
2000 sliding doors by US Aluminum. 
3. Product literature on the Series 2000 door system, copied from Sweet's 
Catalog, is enclosed. There was no other sliding door product by US 
Aluminum, identified in the catalog. You will note that we have highlighted 
two items: The Series 2000 door is designed for "interior applications" and 
the floor tracks are equipped with "stainless steel caps". 
4. Product literature by Kawneer, a competitor of US Aluminum, is also enclosed. 
Kawneer manufactures three Sliding Mall Fronts under Models 1010,1040 and 
1070. Please note the following highlighted information: 
1010 is for "interior applications" 
1040 is for "interior and exterior applications" 
1070 is for "entrances to shopping malls" 
5. The architectural details for US Aluminum's Series 2000 door and Kawneer's 
1010 door are essentially the same. Both doors are designed for interior use 
Lyle HiUyard 
January 13, 1993 
Page Two 
only and both doors are equipped with stainless steel caps over the bottom 
guide to make the rolling action of the doors more smooth. The stainless steel 
cap appears to snap into place in both door systems, 
6. The stainless steel caps on the north sliding door unit at Smiths have been 
partially removed. The stainless steel caps on the south sliding door unit have 
been severely damaged. One section has been flattened and is loose; the ends 
of this stainless steel section are still snapped in place; nothing else is 
preventing the stainless steel cap from raising. 
CONCLUSIONS 
1« I am concerned that the US Aluminum sliding doors at the entrance to Smiths 
are not fit for the purpose intended. The US Aluminum Product literature 
clearly states that the Series 2000 door is intended for interior applications; it 
is not intended to withstand the traffic volumes and weather conditions to which 
the Smiths entrance is subject I do not know if US Aluminum manufactures 
sliding doors for exterior use similar to the Kawneer Models. 
2. As demonstrated by the Kawneer Catalog enclosures two of the three Kawneer 
sliding door systems are fit for exterior applications, but only one is 
specifically designed for entrances to shopping malls. You will note that 
neither of the exterior applications have a snap-in stainless steel cap; both 
systems roll on a flat aluminum surface. Please note also that a draining track 
for exterior applications is designed for both exterior systems. These are 
significant design considerations. 
3: The stainless steel caps at the Smiths entrance are still a hazard to the public; 
those that are now loose should be removed before they catch someone 
unawares. There would in fact, be no way for the public to be aware that this 
hazard exists. 
If you have any questions, please do not hesitate to call. 
Sincerely, 
Anthony A. Wegener, FRAIA, AJA 
President 
f f(TL 
Addendum 7 
STATE OF UTAH ) 
County of Cache ) 
COMES NOW, Anthony A. Wegener, after being first duly sworn, 
and deposes and states as follows: 
1) That I'm a licensed architect in the State of Utah and 
have been doing business within the State and the intermountain 
area for 30 years. 
2) That I am familiar with the circumstances, 
specifications, and documents relating to the complaint which has 
previously been filed regarding this matter. 
3) That Crittenden Paint and Glass, as a subcontractor and 
supplier of services to Smith's Food King knew or should have known 
that United States Aluminum places a warning on their product 
brochures for a reason. 
4) That Crittenden Paint and Glass knew or should have known 
that the use of the terminology on the product specification: "For 
interior use only" was placed there by U.S. Aluminum to warn 
installers that its product had limitations, and that ignoring 
those limitations would create risk of product failure, dangerous 
circumstances, and a potential risk to the public in the event of 
failure. 
5) That it appears that "For interior use only" was 
intentionally copied off the shop drawings ultimately presented to 
Mr. Chamberlin to apparently mask the limitations of the product to 
the owner and/or the architect. 
6) That the specifications call for an exterior use door, but 
that neither the Kawneer 1010, the U.S. 2000 nor any of the 
alternative substitutes provided as a part of the specifications 
were exterior-use doors, and Crittenden knew or should have known 
that. 
Further, Affient saith not. 
/]JM 
Anthony /A. Wegener 
SUBSCRIBED AND SWORN to before me this 2 > day of August, 
1995. 
NOTARY PUBLld y 
I <-&&&//>' 
g:\data\pi\Wegener.aff 
TAMARA Z. POPPLEi:*] 
HZTAKt PlitUC • STATE cl IT, 
ISO EAST 200 SOUTH 
WCLLSVIUE. UT 64339 
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MECHTECH 506 South Main 
ENGINEERING Logan, Utah 84321 
March 28, 1996 
Mr. Herm Olsen, Attorney 
Hillyard, Anderson, & Olsen. 
175 East 100 North 
Logan, Utah 84321 
Re: Engineering Report: McKay vs. Smith's Food Store & Drug Centers, et. al. 
Dear Mr. Olsen: 
Relative to this case, I have visited the site at Smith's Food Store on 4th North in Logan 
four times. Two times several years ago and once yesterday and again today. Shortly 
after the accident, in the company of Stephanie McKay, I went to the accident site to view 
the "air door" heating system. I soon discovered that it wasn't the air door that she had 
been injured on but the mechanical sliding door. At that time the center track cap was 
missing and there didn't seem to be anything else protruding upwards on which to catch 
or trip pedestrians. On my own, I visited the site a few days later and found one of the 
south track caps loose and up far enough that it might indeed be a stumbling point. 
Recently I was called on to make a further investigation into the reasons for the failure of 
the stainless steel caps on the sliding door systems. I visited the site on March 27, 1996, 
to review the current condition of the doorway. I discovered that four of the six tracks had 
been modified with the removal of the stainless steel cap (all three on the south door and 
the center track on the north door). I found that the inner track cap on the north entry was 
indeed distorted out of proper shape and elevated in much the same manner as Mrs. 
McKay had reported tripping. I decided to take photographs (24 photographs are 
attached, with a descriptive listing by negative number). 
Photographs 3, 7, 8, 9, 10,11, 13, 15, 16, 17, and 24 clearly show that there is a present 
danger. The distorted track cap was measured to be a full 3/16" up above the general 
level of the rest of the entry. Certainly a sufficient distance to grab the front end of 
someone's shoe. Photograph 24 is especially instructive as it shows a distorted edge 
pointed toward the entering traffic which is not only high enough to have it interact with 
traffic but also sharp enough to cause a hooking effect on someone's shoe. What is 
insidious about this is that the oncoming person has no warning of the trap. To the 
customer, this threshold looks flat. 
On closer examination of the track I found it extremely dirty from debris, dirt, rocks, etc. 
This is documented in some of the close up photographs (7,8,9,10,11,16, & 18). I also 
found that the deformation of the east track cap (the one that was loose) appeared to be a 
result of interaction with the door rollers, and all the debris and rocks in the track. In short, 
the track was deformed and lifting up as a result of high stresses caused by 
opening/closing the door with a dirty track. Although there was no ice involved on the 
days I visited, the track is exposed to freezing temperatures (especially when they close 
the doors in winter). Freezing of water (expansion due to freezing) mixed with all the dirt 
from people's feet and shopping carts is a contributor to the deformation. The design of 
this sliding door system is not appropriate for conditions of water, dirt and ice. There is no 
where for the debris to fall or drain to move out of the way of the track and rollers. The 
stainless steel track cap is only .024 inch thick. That thickness is sufficiently pliable that 
improperly applied forces such as interaction with traffic and/or door rollers and dirt will 
deform the cap. Heavy traffic, dirt and rocks and ice is the reason for the failed stainless 
steel track cap. 
I reviewed specifications which show that this particular door system is not intended to be 
used for external installation. I also reviewed the testimony of the architect who "site 
adapted" the "standard set" of Smith's plans for this building. He did not modify the 
doorway but used the type of door specified by those "standard set" plans. In interest of 
saving professional fee costs, it is not uncommon for owners to re-use "standard plans" at 
several sites. In doing this, the "reduced fee and scope" architect is not expected to 
change anything more on "standard plans" than is required to adapt it to the site. In fact if 
the architect starts changing doors, etc, it is likely to cause other changes in the design 
such as structural, electrical and mechanical. Under such an arrangement the " reduced 
fee and scope" architect is reticent to make any changes he was not contracted to make. 
He is obligated to simply adapt the "standard plan" to the site and not to make detailed 
review of all the other aspects of the design. It was further indicated that the submittal 
information for these doors which was conveyed to the architect was modified by the 
glazing contractor to omit the warning that these doors not be used on external 
applications. This is a misrepresentation of the manufacturer's submittal information. 
The architect seeing that the submitted doors comply with the "standard plans" is again 
likely to approve the submittal, especially if the crucial information about "not for external 
use" has been omitted. 
In summary, in my professional opinion, there are at least three reasons for the failure of 
this product as it is applied at Smith's Food Store in Logan, Utah. (1) It was a result of re-
using a "standard plan" that called for the installation of "interior only" doors at an 
exterior location. (2) It was a result of not carefully keeping the tracks and grooves of 
these doors clean at all times which allowed rock, ice, water, and debris to interact with 
the traffic and door rollers creating deformation of the product. (3) It was a result of 
permitting loads larger than approved by the manufacturer to cross the threshold causing 
failure of the track. 
Let me know if you need more information, 
Sincerely, 
Robert H. McEntire, Ph.D^P-E.,"President 
Attached: List of Photographs and 24 prints identified by number 
Photographs taken 3-27-96 at Smith's Food Store at 4th North. Logan. Utah 
PHOTO (BY NEGATIVE #) DESCRIPTION 
0 FRONT ENTRIES LOOKING EAST 
1 NORTH ENTRY (LOOSE TRACK CAP SLIGHTLY VISIBLE) LOOKING EAST 
2 NORTH ENTRY (LOOSE TRACK CAP SLIGHTLY VISIBLE) LOOKING EAST 
3 NORTH PORTION OF NORTH ENTRY (LOOSE CAP VISIBLE) LOOKING EAST 
4 CENTER PORTION OF NORTH ENTRY LOOKING EAST 
5 SOUTH PORTION OF NORTH ENTRY LOOKING EAST 
6 NORTH PORTION OF NORTH ENTRY LOOKING EAST 
7 CLOSE VIEW OF LOOSE TRACK CAP NORTH ENTRY LOOKING EAST 
8 CLOSE VIEW OF LOOSE TRACK CAP NORTH ENTRY (WITH RULER) LOOKING EAST 
9 CLOSE IN VIEW OF LOOSE TRACK CAP NORTH ENTRY (WITH RULER) LOOKING EAST 
10 MAGNIFIED VIEW OF TRACK CAP NORTH ENTRY (WITH RULER) LOOKING EAST 
11 MAGNIFIED VIEW OF TRACK CAP NORTH ENTRY LOOKING EAST 
12 NORTH ENTRY (RISE OF LOOSE TRACK CAP SLIGHTLY VISIBLE) LOOKING WEST 
13 CLOSE VIEW OF LOOSE TRACK CAP NORTH ENTRY LOOKING WEST 
14 (PROCESSING DIDN'T PRINT THIS NEGATIVE) 
15 CLOSE VIEW OF LOOSE TRACK CAP NORTH ENTRY LOOKING WEST 
16 METHOD OF MEASURING HEIGHT OF UPLIFTED TRACK CAP 
17 NORTH ENTRY (RISE OF LOOSE TRACK CAP VISIBLE) LOOKING WEST 
18 CLOSE VIEW OF LOOSE TRACK CAP (WITH RULER) LOOKING WEST 
19 CLOSE VIEW OF LOOSE TRACK CAP (WITH RULER) LOOKING WEST 
20 MAGNIFIED VIEW OF TRACK DEFORMATION (WITH RULER) LOOKING WEST 
21 MAGNIFIED VIEW OF TRACK DEFORMATION (WITH RULER) LOOKING WEST 
22 MAGNIFIED VIEW OF TRACK DEFORMATION (WITH RULER) LOOKING WEST 
23 ATTEMPT AT GROUND VIEW OF UPLIFTED TRACK CAP LOOKING WEST 
24 GROUND VIEW OF UPLIFTED TRACK CAP LOOKING EAST 
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IN THE FIRST JUDICIAL DISTRICT COURT 
IN AND FOR CACHE COUNTY, STATE OF UTAH 
STEPHANIE MCKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., AND 
JOHN DOES 1 THRU V, 
Defendants. 
SMITH'S FOOD STORE & 
DRUG CENTERS, INC., 
Third-Party Plaintiff, 
vs. 
UNITED STATES ALUMINUM 
CORPORATION, JAMES 
0. CHAMBERLIN, CRITTENDEN 
GLASS COMPANY and CRITTENDEN 
PAINT AND GLASS COMPANY, 
Third Party Defendants. 
AFFIDAVIT OF 
ROBERT H. MCENTIRE 
Civil No. 940000025 PI 
Judge Gordon J. Low 
STATE OF UTAH ) 
ss, 
County of Cache ) 
ROBERT H. MCENTIRE, being first duly sworn, 
deposes and states as follows: 
1. That Affiant is president of Mechtech 
Engineering and a licensed mechanical engineer with a 
doctorate degree in engineering. 
2. That Affiant is familiar with the entryway and 
threshold of the Smith's Food Store located at 442 North 175 
East, Logan, Utah. That he inspected the premises shortly 
after the incident in which Plaintiff in the above-entitled 
matter was injured and has inspected the premises as 
recently as March 27, 1996. Based upon those inspections, 
photographic evidence, manual measurements, the sworn 
deposition of John Frey (the chief design engineer for 
International Aluminum Corporation), the report attached 
hereto, and other factors, this Affiant concludes as 
follows: 
(a) The middle stainless steel cap over the 
aluminum track on the north entryway of Smith's Food & Drug 
was missing upon inspection by this Affiant shortly after 
the injury to Stephanie McKay. 
(b) The other five caps (the extreme 
interior and extreme exterior on the north and all three on 
the south doors) were still in place, but were not all 
intact in that various of the five remaining tracks were 
loose to the touch and could be manually raised or lowered 
by depression with a finger. 
2 
(c) That as of March 27, 1996, all three 
tracks on the southern portal of the threshold had been 
removed. 
(d) That a customer's toe would not normally 
catch on the underlying aluminum track within the threshold, 
but could do so if the stainless steel cap covering the 
track had been raised above the floor plane, 
(e) That on both the initial inspection 
shortly after the fall by Stephanie McKay and myself, and as 
recently as March 27, 1996, this Affiant saw a cap raised 
above the aluminum track. 
(f) That as of March 27, 1996, the extreme 
interior stainless steel cap on the north portal was 
deformed on the northern portion of the track. 
(g) That substantial debris was present 
within the grooves of the threshold during both inspections 
referenced above. 
(h) That the glass doors on the north portal 
was closed on March 27, 1996, to replace the light bulbs in 
the entry way. 
(i) That this affiant has personally 
observed the sections of the doors have been closed on 
multiple occasions, throughout the year, especially during 
inclement weather. 
3 
3. That weights substantially in excess of the 
250-pound threshold weight-bearing capacity of the threshold 
have been transported across the door frame, upon 
information and belief. 
4. That the accumulation of debris has lead to 
the deformation of the track observed on each occasion. 
5. That failure to adequately clean the track 
grooves of accumulated rocks, dirt and debris directly leads 
to failure of the stainless steel cap. 
6. That transport of weights in excess of 250 
pounds has also contributed to the deformation of the caps, 
causing the failure of the cap. 
7. That Smith's adoption of specifications of 
doors for "interior application only" was inappropriate for 
the traffic patterns, weather and the use to which the 
threshold was subjected. It should have been anticipated 
and was a contributing factor to the failure. 
Further, Affiant saith not. 
ROBERT H. MCENTIRE ^ ^ 
STATE OF UTAH 
County of Cache, to wit: 
Before me, a Notary Public for the State of Utah, 
personally appeared the above-named Robert H. McEntire and 
4 
upon oath, subscribed and sworn to before me this J// day 
of \i (cu^cJL^ , 1996, acknowledged the foregoing 
instrument to be true and accurate to the best of his 
knowledge and belief. 
1
 NOTARY PUBL3TC ' O" 
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AFFIDAVIT OF AMELIA MCBRIDE 
STATE OF INDIANA ) 
- _-—-
 : s s
 • 
County of M )/.- -> --T^ ,—) 
! 
COMES NOW, Amelia McBride, and being duly sworn, deposes and 
says: 
1. That Affiant is familiar with the representations made 
herein. 
2. That I originally became employed with Smith's Food King 
approximately August, 1990, and terminated in the fall of 1992. 
3. That I was employed primarily as a bagger, which 
included duties as follows: bag groceries, extend courtesy to 
customers, assist customers in taking bags to their cars, do 
periodic bathroom checks, sweep the floor throughout the store 
using a dusting-style push broom, bring in carts from the parking 
area, clean up spills, do price checks, return and re-shelf 
unpurchased items at the registers, and vacuum the entry mat in 
the mornings. 
4. That in sweeping the entryway, and vacuuming the 
entryway mat, our cleaning ended at the metal grating at the 
entry of the store. 
5. That we never cleaned under the grating and never 
cleaned the grooves of the tracks in the threshold. 
6. That no manager or supervisor ever assigned me to clean 
the grates, the threshold, the tracks or grooves of the threshold 
in the entryway as a part of our regular cleaning duties. 
7. That the only cleaning that the threshold might have 
received by baggers would be if a spill or accident occurred on 
the track or threshold. 
8. That I never saw anyone else ever clean the threshold or 
grate. 
Further, Affiant saith not. * 
DATED this [^  day of March, 1996. 
/Ljb/&&./.. -
Amelia McBride 
SUBSCRIBED AND SWORN to before me this / day of 
GaroJ Jo fcScCuicheon, A Notary PtfWte -
 T y « - -, -, . 
wfcoresKtes rr Hti,* -«**•» flinty, In Notary FUDlic 
/>j.*J^f) fid };J7lji„.»<-
g \data\ho\McBride aff 
Addendum 11 
IN THE FIRST DISTRICT COURT, COUNTY OF CACHE 
STATE OF UTAH 
STEPHANIE MCKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE AND DRUG 
CENTERS INC., et al 
Defendant. 
* 
* 
* 
* 
MEMORANDUM DECISION 
Case No. 940000025 
THIS MATTER IS BEFORE THE COURT upon a Motion for Summary 
Judgment. The hearing was conducted on March 25, 1996, and the 
Court allowed additional time for filing of supplemental memoranda 
and affidavits. However, the Court forgot that additional time was 
allowed for such filing and had taken the matter under advisement 
and issued a Memorandum Decision prior to Plaintiff's counsel 
having the opportunity to supplement the record. Upon realizing 
the error, the Memorandum Decision then was set aside and the 
matter thereafter reviewed afresh considering the supplemental 
memoranda, affidavits, and documents supplied by the parties. 
Having done so, the Court now reaffirms its earlier Memorandum 
Decision. 
In order to block a Motion for Summary Judgment, the party 
against whom the Motion is brought must show that there exists 
fill"! 
f)]<L<] 7, mi, 
^ 
MICRO FILMED 
DATE; ^ - ^ l - q f r . 
ROLL NUMBER: ftj 
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material issues of fact. The pleadings, memoranda, and affidavits 
filed in this case including the supplemental documentation does 
not demonstrate a substantial issue of material fact. To the 
contrary, the facts appear to be undisputed, at least those which 
are pertinent to addressing of the Motion. The argumentation on 
both sides of the Motion do not go so much to the facts or to 
issues of fact but rather to the standard of law to be applied to 
the otherwise undisputed facts. 
Both parties in support of their arguments have referenced the 
Restatement of Torts and also recent case law. The Court opined 
earlier in its Memorandum Decision that in order for the Plaintiff 
to prevail on the merits, she must show that the actions by 
Smith's, either in selecting the track or allowing it to be 
installed, or failing to maintain the same, involved an 
unreasonable risk of harm to her as an invitee. Under any reading 
of the Restatement or the case law as cited by both sides, the 
store owner, Smith's, is not an insurer of the Plaintiff, nor held 
to a standard of strict liability for a person who is injured on 
its premises. More particuarly, the Plaintiff must show that there 
was a duty owed by Smith's, that it breached that duty owed to her, 
and that the breach resulted in her harm before liability can be 
found, before she can be awarded damages, and in order to avoid a 
summary judgment under Rule 56. 
MCKAY v. SMITH'S FOOD et al 
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There is no showing from the Plaintiff that in Smith's 
ordering and installing of the door, even though it was perhaps not 
specifically designed by the manufacturer for outdoor use, 
contributed to the injury. More specifically, there is no showing 
that Smith's was aware or had any reason to become aware of the 
fact that the door was not designated for outdoor use or more 
importantly, that its use in the location in the store was a breach 
of duty to the Plaintiff. What the Plaintiff has shown by expert 
opinion is the mechanism by which, or how, the door track failed 
and why it failed. 
The Plaintiff has suggested that the Defendant had a duty of 
ordinary care toward her in selecting, installing, and maintaining 
the door track in question. That is true, but there is nothing to 
indicate that ordering and installing a door, even if it was 
designed for inside use only, was in fact a negligent act. It must 
be shown that the duty was one that could or should have been known 
to the Defendant and that the duty was breached. There is nothing 
herein to indicate that the Defendant should have known that the 
door was an inappropriate door or even if Defendant did, that it 
was subject to the type of problems experienced. There was nothing 
to show if in fact the raising of the stainless steel cap was 
caused by an ice wedge and that the Defendant knew or should have 
known that would result. There is no showing that, if in fact the 
MCKAY v. SMITH'S FOOD et al 
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track was raised as a result of dirt or heavy use, the Defendant 
knew or should have known that would result. Moreover, there is no 
showing that in fact Defendant could or should have been aware of 
the fact that the track had actually raised as it seems to be a 
fact undisputed that it had not raised to a point that anyone 
should take notice of the same. 
Plaintiff has suggested that failure by the Defendant to have 
an inspection policy and inspect and maintain the track on a 
regular basis is an error and omission and therefore should result 
of a finding of liability. It may be an omission, but an omission 
does not always equate to an error or a failure in the Defendant's 
duty toward the Plaintiff. Was the alleged negligence of the 
Defendant its failure to have a policy or its failure to follow a 
policy? Moreover, in order for either of those to be negligence, 
it must be shown that in fact the Defendant had a duty to establish 
a policy and had a duty to maintain the door other than it did so. 
The testimony is uncontested that it did have a cleaning and 
maintenance program, though not specifically focused on the track 
of the door, but there is no reason shown for anyone to believe 
that such was necessary in order to avoid the problem which 
resulted. 
The landowner is liable for damages resulting in physical harm 
caused to invitees by a condition of the land only if he knows or 
MCKAY v. SMITH'S FOOD et al 
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by the exercise of reasonable care would discover the condition and 
realizes that it involves unreasonable risk or harm to invitees. 
The undisputed facts contain no evidence that the Defendant knew, 
should have known, or by reasonable care could have discovered the 
condition which apparently caused the injury to the Plaintiff. 
The Defendant has cited both English v. Kienke 848 P.2d 153 
(Utah 1993) and Laws v. Blanding City, 893 P. 2d 1083 (Utah Ct. App. 
1995) (cited?) . It is settled that the Defendant, though it may 
have a high duty of care to invitees, is not strictly liable to 
injuries occurring to the invitee. Additionally, Plaintiff 
distinguishs slip and fall cases such as related to food or things 
of that nature on a floor caused by third parties as opposed to 
dangerous conditions under the exclusive control of, or caused or 
created by, the Defendant as to the issue of negligence and the 
standard to be applied. Here, there is no question that the door 
in question was under the control of the Defendant. That does not, 
however, indicate in and of itself, that in fact a dangerous 
condition came into existence for which the Defendant is liable. 
Strict liability is not the standard for possessors or owners of 
land in Utah. The issue is still before the Court as to whether 
the unsafe condition was known or should have been known by 
exercise of reasonable care on the part of Defendant Smith's and 
MCKAY v. SMITH'S FOOD et al 
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nothing supplied by Plaintiff's newly submitted memorandum and 
documentation demonstrate otherwise. 
Courts are reluctant to award summary disposition and 
especially in negligence cases because parties should have an 
opportunity to have their cases heard by the trier of fact on the 
merits. But the merits of the Plaintiff's case must include a 
showing of the duty, breach of that duty, and causation. There 
certainly is a duty shown and the duty is one of exercise of 
reasonable care for the benefit of the business invitee. Nothing, 
however, herein has been shown that Smith's failed to meet that 
standard of reasonable care. The fact that the accident occurred 
does not indicate a breach of that duty. It indicates that the 
track became damaged likely through the mechanism described by 
Plaintiff's expert and that the Plaintiff sustained an injury as a 
result thereof. Those facts are not an issue. What is an issue is 
whether Defendant Smith's had an obligation to do anything other 
than what it did in order to be aware of or remedy the situation. 
But nothing has been shown to indicate to the Court that a jury 
could reasonably consider as what Smith's did, or failed to do, was 
in breach of its duty. To suggest, as Plaintiff's expert did, that 
the failure was a result of using the standard plan calling for 
installation of an interior door is not a showing of negligence on 
behalf of Smith's. His conclusory statement that "It should have 
MCKAY v. SMITH'S FOOD et al 
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been anticipated and was a contributing factor in its failure", is 
insufficient to refer the matter to a jury. That, if the Defendant 
did not carefully keep the tracks or grooves of the doors clean at 
all times which may have allowed rocks, ice, and debris to interact 
with the traffic of the doors resulting in deformation of the 
product, does not demonstrate negligence. Plaintiff must show that 
failure to do so should have suggested to Smith's that the same 
involved unreasonable risk and harm to the invitees. There simply 
is no evidence that if the door was designed for interior use only 
that Smith's knew of that fact or that installing such door in an 
exterior location would involve unreasonable risk or harm to 
invitees. 
More specifically, with respect to whether the door failed as 
a result of dirt, ice or other contaminates, though that may be the 
underlying cause of the door's failure, there is not a showing that 
Smith's was or could have been reasonably aware of, or reasonably 
foreseen, that risk. No warning was provided to Smith's nor has 
there been any reason shown that a reasonable person should 
understand that ice, dirt, debris or heavy loads would cause the 
type of damage to the door which occurred. Under the facts here 
shown, Smith's had no reason to know of the existence of a steel 
cap much less that it might fail under conditions of dirt, ice, 
debris or heavy loads. Again, the burden is on the Plaintiff to 
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demonstrate in such a case an unreasonable (foreseeable) risk of 
harm would occur to the business invitees. 
The Plaintiff's expert's Affidavit, though informative, was 
lacking with respect to the occurrence on the day in question or 
circumstantial evidence as to the condition of the track on the day 
of the accident. As to that, and as cited by the Defendant, the 
Plaintiff herself supplied the only information before the Court on 
that issue and testified that the cap was not raised high enough to 
be noticeable. 
Neither having nor enforcing a maintenance plan is the issue. 
The Defendant's Answers to Interrogatories which, despite arguments 
to the contrary by the Plaintiff, are admissible for this Motion 
indicate that the employees of Smith's were directed to inspect the 
floors and entryway at least hourly. But again the evidence before 
the Court is the condition which ultimately resulted in the 
Plaintiff's injury was not noticeable on the day in question. 
There is no evidence to the contrary. In fact the evidence is that 
the door system has been used for many years without the type of 
damage experienced as shown in this case. If the Plaintiff had any 
evidence to the contrary, it has not been forthcoming. 
There has been no basis for the conclusion that the Defendant 
should have known that any of its actions would cause the cap to 
MCKAY v. SMITH'S FOOD et al 
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become loose and cause a hazard to the Plaintiff. The Court can 
only conclude that accepting the Plaintiff's theory in this matter 
would seek to hold the Defendant liable for any defect on the 
premise regardless whether Smith's had any reason to know of the 
actual hazard or that its activity may contribute to the hazard and 
would in fact require the store owner to be strictly liable and 
place the store owner in a position of insurer. That is not the 
standard. If it were the standard, then Plaintiff would be 
entitled to summary judgment in her favor on the issue of liability 
and there would be no issue except for damages for the trier of 
fact. Plaintiff is not entitled under the case law to a summary 
judgment because this is not a strict liability case, it is one of 
negligence and the Plaintiff is unable to show that her injuries, 
as severe as they may be, were caused by negligent acts of the 
Defendant. Liability can only be imposed when there is some 
evidence that the Defendant knew or should have known of the 
condition and realized that it posed an unreasonable risk of harm 
to its patrons. Because there is no evidence that Smith's knew of 
the cap coming free or it should have known of the dangers of the 
cap coming free, summary judgment for Smith's is appropriate. As 
pointed out by the Defendant's Memorandum, to submit this matter to 
the jury would require the jury to speculate that the Defendant 
MCKAY v. SMITH'S FOOD et al 
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should have known of the hazard when there is no evidence to 
support that assertion. 
Crittenden Paint and Glass Company and R & 0 Construction have 
also filed Motions for Summary Judgment on the basis that again the 
facts are not in dispute and the sole issue of law to be determined 
by the Court is whether the door track called for in the 
specifications of Logan's Smith's store was so obviously dangerous 
that no reasonable person would have installed it. Largely for 
reasons above stated and for reasons set forth in the Memoranda by 
Crittenden Paint and Glass Company and R & O Construction in 
support of their Motions for Summary Judgment, the same are 
granted. 
United States Aluminum Corporation likewise filed a Motion for 
Summary Judgment and for reasons set forth in its Memorandum and 
for the reasons set forth in the foregoing which has application to 
United States Aluminum Corporation's Motion for Summary Judgment, 
the same is granted. 
Based on the foregoing, the Memorandum Decision earlier issued 
is reaffirmed, and counsel for Defendant Smith's Food Store is 
directed to prepare a formal Order and Judgment in conformance 
herewith. 
DATED this ( day of 
_JUDGE GORDON £hv LOW 
FIRST DISTRICT COURT 
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the 
foregoing MEMORANDUM DECISION, Stephanie McKay v. Smith's Food 
Store and Drug Centers Inc., et al, Case No. 940000025, postage 1 prepaid, this day of May, 1996, to the following: 
STEPHEN G. MORGAN, ESQ. 
136 South Main Street 
Kearns Bldg., 8th Floor 
Salt Lake City, UT 84101 
LEE C. HENNING, ESQ. 
175 South West Temple 
510 Clark Learning Office 
Salt Lake City, UT 84101 
HERM OLSEN, ESQ. 
175 East First North 
Logan, Utah 84321 
KARRA J. PORTER, ESQ. 
175 SW Temple Suite 510 
Salt Lake City, UT 84101 
LYLE W. HILLYARD, ESQ. 
175 East First North 
Logan, Utah 84321 
RICHARD F. MEDSKER, ESQ. 
205 - 26th Street 
Suite 34 
Ogden, Utah 84401 
ROBERT G. GILCHRIST, ESQ. 
50 South Main #700 
P.O. Box 2465 
Salt Lake City, UT 84110 
Deputy Court Clerk 
i:\wp\mckay.mem 
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Store's First Set of Interrogatories and Requests for Production of 
Documents as follows: 
INTERROGATORY NO. 1: Please state the full name and 
present address of each person involved in providing the answers to 
these interrogatories. Additionally, please provide the full title 
and job description of each such person. 
ANSWER: Lee Crittenden, 248 24th Street, Ogden, Utah 84401. 
President, Crittenden Paint and Glass Company. 
INTERROGATORY NO. 2: Please identify by giving the name, 
current or last known address, and current or last known telephone 
number of each and every employee or agent of Crittenden Paint & 
Glass who has any knowledge of, participated in, or was responsible 
for the installation of the sliding door system _at__the Smith's 
store described in the plaintiff's complaint. 
ANSWER: John Pilgrim, 745 West 3750 North, Ogden, Utah 
84414. Telephone No.^7801) 782-2189. _ K^ny-Ce^gxinq, 2471 North 
575 East, Ogden, Utah 84414. Telephone No. (801) 782-3420. 
INTERROGATORY NO. 3; With respect to each individual 
identified in your response to the preceding interrogatory, please 
state the person's responsibilities and job description with 
respect to the installation. 
ANSWER: John Pilgrim, Journeyman Glazier. Kelly Ceyering, 
Journeyman Glazier. 
INTERROGATORY NO. 4: With regard to the sliding door 
system installed at the Smith's store described in plaintiff's 
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complaint, please state the following: 
(a) the date(s) of installation; 
(b) the date(s) the installation was substantially completed; 
(c) the date(s) of final completion; 
(d) the date(s) final approval was given by the architect. 
ANSWER; The total storefront job was done during July and 
August of 1989. No specific dates are available for the door 
installation. 
INTERROGATORY NO. 5: With respect to each insurance policy 
covering defendant with respect to the allegations in the 
plaintiff's complaint, please state: 
(a) the name and address of said insurance company; 
(b) the policy number; 
(c) the limits of coverage 
(d) the effective dates of coverage; 
(e) state whether the company is defending this matter, and 
if so, whether there is any reservation of rights in the 
insurance company making the defense. 
ANSWER: Crittenden Paint & Glass, Inc. is insured under ITT 
Hartford Insurance Policy No. 34SBKCG5023, Policy Period 12/1/91 
through 12/1/92. The policy provided a $1,000,000 liability 
coverage. 
INTERROGATORY NO. 6: Please identify each and every 
individual or entity with whom you consulted concerning the 
installation of the sliding door system. 
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